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The Autonomous Fiscal Council ("CFA", for its acronym in Spanish, or "the Council"), in 
accordance with the provisions of Law No. 21,148, which creates it, aims to contribute to 
the responsible management of the Central Government's fiscal policy. Specifically, 
paragraph (g) of the second clause of the aforementioned law entrusts it with the task of 
preparing reports on studies, analyses, and other matters within its competence according 
to its legal mandate. 

By virtue of the above, and in the context of the ongoing constitutional process, the Council 
has conducted several activities which seek to contribute to underscore the fiscal aspects 
to be taken into account in a new Magna Carta. These activities included the publication of 
CFA Note No. 9 entitled "Fiscal Aspects in the Constitution"1and CFA Note No. 11 entitled 
"Proposed Principles and Institutional Arrangements for Fiscal Responsibility and 
Sustainability in the New Constitution"2. The Council also tendered and contracted the 
preparation of an external study on comparative national and international constitutional 
experience in fiscal matters. The study, which addressed 191 comparative constitutional 
experiences, was published in January 2023, in a seminar specially organized for this 
purpose.3It should be noted that all this documentation was timely submitted to the 
Constitutional Convention, the Expert Commission and the Constitutional Council. 

Additionally, and to complement the aforementioned external study, the Council 
commissioned the preparation of a new document that will provide a constitutional 
taxonomy of the 191 comparative experiences analyzed. The objective of this taxonomy is 
to attain more precise conclusions applicable to the Chilean constitutional process in 
progress, by allowing the comparison of the institutional arrangements adopted in each 
country, according to political-administrative characteristics. 

Furthermore, and in this new stage of the constitutional process, the CFA, within its 
mandate, has considered pertinent to complement its previous reports with a specific 
analysis of some of the fiscal issues contained in the preliminary draft Constitution prepared 
by the Expert Commission4. 

                                                           
1Published in December 2021. Available at:https://cfachile.cl/publicaciones/informes-del-cfa/notas-del-cfa/nota-del-cfa-
n-9-aspectos-fiscales-en-la-constitucion-29-12-2021-. 
2 Published In March 2022. Available at:https://cfachile.cl/publicaciones/informes-del-cfa/notas-del-cfa/nota-del-cfa-n-
11-propuesta-de-principios-y-arreglos-institucionales-para-la. 
3The study and all the material presented at the seminar are available at:https://cfachile.cl/barras-de-
navegacion/carrusel-portada/consejo-fiscal-autonomo-presenta-estudio-sobre-aspectos-fiscales-en-la. 
4In preparing this note, along with studying the preliminary draft Constitution in depth and considering its previous reports 
and other studies on the subject, the Council held a round of presentations with experts from various sectors. The CFA 
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Thus, in the first section of this report, the CFA provides an overview on how the principles 
of sustainability and fiscal responsibility are present in the preliminary draft Constitution. 
Then, in a second section, the Council identifies specific fiscal issues and provides 
suggestions to address them. Finally, it presents its conclusions. 

 

I. Overview of the principles of fiscal sustainability and fiscal responsibility 

The formulation of constitutional principles can be understood as a social contract with a 
generational and intertemporal vision, that is, as an "intergenerational contract". Fiscal 
sustainability, understood as long-term solvency of public finances, which allows to balance 
needs, efforts and burdens of different generations, should be part of this intergenerational 
agreement or contract.  

The principle of fiscal sustainability rests on the premise that decisions made in the present 
will have relevant implications in the future, and that future generations are not adequately 
represented by the interests and preferences of current generations. In other words, just 
as the sustainable use of a country's natural resources ensures the well-being of its future 
generations, so does a fiscally sustainable policy. 

At the same time, it is important to insist, in the terms expressed in CFA Notes No. 9 and 
No. 11, that sustainability does not refer to the size of State or public spending, or to the 
austere nature of the latter, nor to a limitation of social rights.  

Fiscal responsibility, on the other hand, addresses various issues related to safeguarding the 
country's public finances. Thus, this concept refers to central elements for fiscal 
sustainability and also to efficiency, probity, transparency, and accountability, among 
others. In this regard, it could be interpreted that fiscal sustainability is part of fiscal 
responsibility or, alternatively, that both concepts are complementary. In any case, these 
principles are of utmost relevance in safeguarding public finances and should be 
considered, either in a complementary manner or under a broad, but clear, interpretation 
of the scope of fiscal responsibility. 

Fiscal responsibility and sustainability have a positive impact on inclusive economic growth 
with limited volatility; low and stable inflation; strong external accounts; greater fiscal policy 
responsiveness to emergencies; stable and sustainable increase in social spending; 
financing of social rights; poverty reduction; improved public spending in terms of quality, 
effectiveness and efficiency; and access to better borrowing conditions for the government, 
individuals and companies. Thus, fiscal sustainability is not only beneficial for the country 
as a whole, but also brings advantageous conditions for each citizen.  

Therefore, in the CFA's opinion, the principles of responsibility and sustainability of public 
finances are those that will make it possible to guarantee, consistently over time, the 

                                                           
appreciates the analyses presented by José Pablo Arellano, Alexis Cortés, Bettina Horst, Karin Moore, Max Spiess and 
Joaquín Vial. It should be noted that this note does not compromise the opinion of the aforementioned experts. 
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enshrinement of social rights in the new Fundamental Charter and the deepening of social 
policies in the future. 

In particular, in this matter, previously in its Note No. 11, the CFA suggested introducing 
into the Constitution the fiscal responsibility and sustainability principles in the following 
terms: 

"Article [*]. Principles of fiscal responsibility and sustainability. Public finances shall be 
conducted in accordance with the principles of fiscal responsibility and sustainability, which 
shall guide the actions of the State at all levels and institutions.  

By virtue of the sustainability principle, fiscal policy shall consider its intertemporal 
dimension and, especially, its implications for the well-being of future generations. Within 
the framework of this principle, permanent expenditures should be financed with permanent 
financing sources.  

In turn, and in order to satisfy the principle of fiscal responsibility, economic stability, 
efficiency, probity, transparency, and accountability in the management of public resources 
shall be promoted, both at national and subnational levels.  

A law shall determine the responsible agencies, as well as the procedures and mechanisms 
for monitoring, transparency, accountability, and control to be used to materialize the 
principles of fiscal responsibility and sustainability referred to in this provision, with respect 
to revenues, expenditures, Public Treasury assets, sovereign indebtedness or other elements 
that may generate relevant effects on public finances. Said provisions shall be applicable 
both to the Central Government and to the different levels of subnational government." 

While maintaining this proposal, the CFA considers that, the principle of fiscal 
responsibility is duly present in the preliminary draft Constitution prepared by the Expert 
Commission, although with a different wording from that proposed by the Autonomous 
Fiscal Council. In turn, the Council suggests that the preliminary draft also explicitly 
mentions the principle of fiscal sustainability to guide the actions of the State, at all levels 
and institutions. 

In particular, in its Article 1, paragraph 2, within the foundations of constitutional order, the 
preliminary draft states that "Chile is organized as a social and democratic State of law, 
which recognizes fundamental rights and freedoms and promotes the progressive 
development of social rights, subject to the principle of fiscal responsibility and through state 
and private institutions." 

In the Council's understanding, this approach defines, as a fundamental element, that the 
State must promote social rights without jeopardizing fiscal sustainability which, ultimately, 
is the guarantee that social rights themselves will be covered in the future, since they 
require permanent financing for their provision. At the same time, mentioning the 
progressive development of these rights reinforces that they can grow in their specific 
provisions to the extent that the country has the resources to pay for them in a responsible 
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manner. In any case, in the Council's opinion, it would be advisable to include the principle 
of fiscal sustainability in Article 1. 

Fiscal responsibility is reaffirmed in Article 24, which states that: "The State shall take 
appropriate measures to realize the rights to health, housing, water and sanitation, social 
security, and education, taking into account: (a) progressive development to achieve full 
effectiveness of these rights; (b) assurance of an adequate level of protection for each right; 
(c) non-discrimination or arbitrary differentiation; (d) removal of obstacles to ensure 
effective conditions of equality; (e) use of the maximum available resources, with fiscal 
responsibility; (f) satisfaction through state and private institutions, as appropriate." 

Nevertheless, although reference is made to fiscal responsibility, in the opinion of the CFA, 
the phrase stating that the State shall use the maximum available resources to realize the 
rights to health, housing, water and sanitation, social security, and education, may need 
to be clarified. In particular, it should be taken into consideration that the State must also 
allocate resources to purposes other than those mentioned in Article 24, and that, within 
the framework of the structural balance fiscal rule, in the expansionary phases of the 
economic cycle this implies allocating part of the available resources to net savings, 
precisely in order to be able to use them in the contractionary phases of the cycle.   

Secondly, it should be noted that the principle of fiscal responsibility is also mentioned with 
respect to subnational governments. In particular, in Article 123, on regional and local 
government and administration, the text states: "1. The territory of the Republic is organized 
into regions, provinces, communes and special territories. 2. This organization shall have as 
its objective the harmonious integration and sustainable development of the country, and 
shall observe the principles of territorial solidarity and equity, territorial relevance, 
preferential location, coordination and associativity, fiscal responsibility and prohibition of 
guardianship." 

This is relevant because different international experiences show that subnational 
governments have sometimes been the cause of aggregate fiscal unsustainability. 
Therefore, as mentioned in the proposed article presented by the CFA, it is essential that 
fiscal responsibility guides the actions of the State at all levels and institutions. To reaffirm 
this, the Council also recommends adding the principle of fiscal sustainability for 
subnational governments in Article 123. 

As a third valuable aspect, the Council notes that Article 146, paragraph 1, establishes that 
"the national, regional and communal government authorities are responsible for ensuring 
the proper use of public resources, respecting the principles of sufficiency, coordination, 
budgetary balance, territorial solidarity and equity, sustainability, and economic efficiency. 
The law shall regulate the mechanisms to enforce fiscal responsibility". In other words, the 
preliminary draft mandates the establishment by law of specific operational aspects to 
achieve responsible fiscal performance, both at the national, regional, and communal 
levels. In line with its previous recommendations, the CFA suggests that Article 146 should 
also state that the law shall regulate the mechanisms to enforce fiscal sustainability. 
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Finally, a fourth element to highlight is that, in general, there is consistency in the 
preliminary draft between who is responsible for public finances –the Executive Branch 
through the President of the Republic– and the tools given to manage them, such as the 
exclusive presidential initiative to legislate on a series of matters, including all those that 
generate spending. This is discussed in greater detail in the following section on specific 
fiscal issues.  

Consequently, in the CFA's opinion, the principle of fiscal responsibility is duly present in 
the preliminary draft of the Constitution, in an adequate balance with the recognition of 
social rights, the provision of which would imply an increase in the size of public spending 
in the long run. Nevertheless, the Council recommends that, together with fiscal 
responsibility, explicit mention should also be made of fiscal sustainability, in order to 
strengthen such balance. 

 

II. Specific fiscal issues in the preliminarydraft 

Although enshrining the principles of sustainability and fiscal responsibility in the 
Constitution is highly relevant, in the Council's opinion, this is not enough to ensure that 
there is responsible and sustainable management of public finances. By virtue of this, said 
general principles need to be complemented with regulations and institutions that ensure 
and encourage their application in practice. 

Thus, in this note, the CFA analyzes various specific fiscal aspects present in the preliminary 
draft Constitution and makes suggestions for them. In any case, the Council recognizes that, 
even when these elements are incorporated at the constitutional level, they will need to be 
complemented by lower-ranking regulations. 

1. Exclusive presidential initiative for bills on the financial or budgetary administration 
of the State. 

The Council appreciates that the exclusive presidential initiative for bills on the financial 
or budgetary administration of the State is maintained, as this is consistent with granting 
the appropriate tools to whom is defined by the legal system as responsible for fiscal 
management. This power is set forth in Article 80 of the preliminary draft and, among other 
aspects, includes: the financial or budgetary administration of the State; imposing, 
suppressing, reducing, modifying or remitting taxes; contracting loans or entering into any 
other type of operation that may compromise the credit or financial responsibility of the 
State; and creating new public services. 

Notwithstanding the aforementioned assessment, the Council makes the following 
suggestions to strengthen the operation of this rule: 

- There should not be the possibility of declaring admissibility by vote of Congress. 
The preliminary draft states in paragraph 4 of Article 80 that: "motions and 
indications that deal with matters of exclusive initiative of the President of the 
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Republic shall be declared inadmissible by the executive board of the respective 
Chamber or by the person presiding over the committee, as the case may be. Such 
declaration may be amended only with the favorable votes of four-sevenths of the 
members in office of the respective chamber or committee". The experience of 
recent years shows that many times votes on admissibility are guided more by the 
support or objections to the substance of the initiative under analysis, than on by its 
admissibility as such. This relegates the objective technical analysis of admissibility 
to second place. Consequently, although a high quorum is considered, in the opinion 
of the Council, it would be preferable to eliminate the possibility of a vote on 
admissibility after the executive board of the respective Chamber has made its 
technical decision on the matter. 

- The popular initiative of law should not include matters of exclusive presidential 
initiative. Article 47, paragraph 2, allows this situation, although it states that the 
President will decide whether or not to sponsor it within 30 days. Although the 
President continues to have the last word on these matters, the rule could expose 
him to high political pressure that could hinder his decision. Therefore, the Council 
recommends that matters of exclusive presidential initiative be excluded from being 
submitted by means of a popular initiative of law. Notwithstanding the foregoing, in 
the Council's opinion, more avenues for citizen participation can be explored at the 
subnational governments' level, ensuring that they focus on the allocation of 
spending, but not on the determination of total spending, which must respond to 
technical sustainability criteria. 

- The President of the Republic should be able to submit before the Constitutional 
Court a requirement on whether a motion or parliamentary indication violates the 
exclusive presidential initiative. The Council appreciates the new system for 
consulting the Constitutional Court on matters of admissibility, established in Article 
169, paragraph (b), of the preliminary draft, inasmuch as it establishes that it must 
resolve it within a short period of time. In particular, the rule states that it is the 
Court's power"to decide whether a certain motion or indication to a bill is of 
exclusive initiative of the President of the Republic. The question may be raised by 
one third of the deputies or senators in office. The Constitutional Court will hear the 
matter on the sole merit of the background information sent by the respective 
Chamber and without the form of a trial. The ruling must be pronounced within five 
days from the date of the submission of the background information without, in the 
meantime, suspending the processing of the bill". However, as can be seen, the 
requirement can be raised by one third of the deputies or senators in office, without 
giving that possibility to the Executive Branch, whose power is precisely the one that 
would be affected. Therefore, the CFA recommends that the President of the 
Republic may also make this type of request before the Constitutional Court. 
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- Clarify that Congress may not increase indirect expenditures. Although the 
preliminary draft maintains the restrictions on the legislative initiative of the 
Congress, there is a change in the wording that could have complex interpretative 
implications. In particular, paragraph3 of Article 80 states that: "For its part, the 
National Congress may only accept, decrease or reject the services, jobs, 
emoluments, loans, benefits, direct expenditures, and other initiatives on the matter 
proposed by the President of the Republic." The innovation is the specification of 
"direct expenditures", since in the current Constitution it only refers to 
"expenditures". This could imply that the parliamentary initiative is accepted in bills 
where "indirect expenditures" are included, a concept that is not considered in the 
preliminary draft. This may end up being used as a way to erode the exclusive 
presidential initiative in matters of spending, as it will generate discussions on what 
is direct or indirect spending. In practice, this could end up being submitted to a vote 
in Congress, with the previously mentionedcomplications. Consequently, the 
Council suggests that the paragraph in question should refer generically to 
"expenditures", without specifying whether they are direct or indirect. 

2. Budgetary management 

The CFA emphasizes that the constitutional rules on budget management, which have 
been effective in the past, are essentially maintained. Among other rules that the Council 
appreciates, it is worth mentioning: 

- Article 80, paragraph 6, states that expenditures may not be approved without 
identifying their sources of financing.In particular, it establishes that "Congress may 
not, in the processing of the Budget Bill or any other initiative, approve any new 
expenditure charged to the funds of the Nation without indicating, at the same time, 
the sources of resources necessary to cover said expenditure" 

- Article 82, paragraph 1, establishes a deadline for the presentation and approval of 
the budget law before the beginning of the respective year. In addition, in the event 
that the deadline expires without the approval of the law, it is stated that the budget 
submitted by the President of the Republic will govern. The novelty in this aspect is 
that the period for processing the budget bill is increased from 60 to 90 days. This is 
done with the expectation of carrying out a more in-depth analysis of the Budget 
Bill, although it should also be taken into consideration that it could delay the 
processing of other bills. In particular, the paragraph in question states that: "the 
Budget Bill must be submitted by the President of the Republic to the National 
Congress no later than September 15 of each year; and if Congress does not dispatch 
it within ninety days from its submission, the bill submitted by the President of the 
Republic shall govern". 

- Article 82, paragraph 2, reaffirms that Congress may not modify the revenue 
estimate of the budget bill, nor may it reduce the expenditures established in 
permanent laws. Specifically, it states that: "the National Congress may not increase 



 
 

8 
 

or decrease the revenue estimate; it may only reduce the expenses contained in the 
Budget Bill, except for those established by permanent law". 

- Article 82, paragraph 5, gives the President of the Republic the power to adjust 
expenditures when he/she identifies that they have been approved with an 
insufficient source of financing. In particular, it states that: "if the source of resources 
granted by the National Congress is insufficient to finance any new expenditure 
approved, the President of the Republic, upon promulgation of the law, after a 
favorable report from the service or institution through which the new revenueis 
collected, endorsed by the Comptroller General of the Republic, shall proportionally 
reduce all expenditures, whatever their nature". 

- In addition, Article 190, paragraph 5, establishes that the Comptroller General of the 
Republic shall not authorize expenses that do not have legal backing. In particular, 
the preliminary draft states that: "the Comptroller General shall not take note of any 
decree or resolution that approves disbursements or that commits pecuniarily in any 
way the responsibility of the State, if the expenditure is not authorized by the Budget 
Law or by special laws." 

The Council also appreciates that the preliminary draft maintains as a rule that any type 
of public indebtedness must be supported by a legal authorization. Particularly, Article 76 
states, among the matters that must be subject to law, the following: "(h) those authorizing 
the State, its agencies, regional governments and municipalities, to contract borrowings, 
which must be intended to finance specific projects. The law shall indicate the sources of 
resources to be used to service the debt. However, a qualified quorum law shall be required 
to authorize the contracting of any loans whose maturity exceeds the term of the respective 
presidential term. The provisions of this paragraph shall not apply to the Central Bank; (i) 
those authorizing the execution of any kind of operations that may directly or indirectly 
compromise the credit or financial responsibility of the State, its agencies, regional 
governments and municipalities. This provision shall not apply to the Central Bank; (j) those 
that establish the rules under which State companies and those in which it has a stake may 
contract loans, which in no case may be made with the State, its agencies or companies." 
However, the CFA notes that the preliminary draft innovates by establishing that regional 
governments may also incur in debt, a matter on which the Council makes suggestions in 
section 3. 

Notwithstanding the aforementioned assessments, the Council makes the following 
suggestions regarding the rules on budgetary management: 

- The Budget Law should not be able to modify permanent laws. Article 
82,paragraph 3, of the preliminary draft states that: "the Budget Law may amend 
permanent laws only when such amendments affect the manner of executing the 
expenditures established by the law itself or contain scopes or limitations in the use 
of public resources." Under current regulations, in practice, through the Budget Law 
articles and the budget glosses, a series of matters that should be part of permanent 
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laws have been legislated over time. Although the preliminary draft places 
restrictions on this situation, which the Council appreciates, in its opinion, the 
restriction should be stricter or, failing that, an effective review mechanism should 
be established so that this exceptionality is not abused. The Council's concern in this 
matter arises to ensure that permanent expenditures have equally permanent 
sources of financing, which could be at risk when they are regulated in an annual 
law, such as the Budget Law, while the most likely expectation of Congress and the 
public is that there will be no setbacks in such benefits. 

- A prudent space of budgetary flexibility must be maintained during its execution, 
within a framework. The preliminary draft establishes in paragraph 1 of Article 80, 
that amendments to the Budget Law are a matter of law (of exclusive initiative of 
the President). From this rule, it could be interpreted that there would be no 
budgetary flexibility for the Executive during execution (conceived as the possibility 
of making modifications to the amounts authorized in the Budget Law, through 
special decrees, issued by order of the President of the Republic, as currently exists). 
Although it might be reasonable to limit budgetary flexibility as a power of the 
Executive (either by amounts or by other criteria), prohibiting it completely could 
generate complex consequences of under-execution of spending or lack of timely 
reaction to emergencies. At the same time, the need to go to Congress to legislate 
each budget reallocation during the year could imply a legislative overload to the 
detriment of other bills. Therefore, the Council recommends that the Constitution 
mandates a law that recognizes the need for budgetary flexibility, establishing limits, 
procedures, and reporting and accountability obligations5. 

 

 

 

3. Subnational public finances 

On this matter, the Council notes that the decision to move forward in decentralizing 
public finances is the responsibility of the political system. The CFA does not issue a value 
judgment on this, but it is its role to ensure fiscal responsibility and sustainability in the 
new organization and institutionality of these aspects. 

In this regard, first of all, the Council appreciates that the preliminary draft Constitution 
also enshrines the principle of fiscal responsibility to guide regional and local 
administration, although, as noted in section I of this note, it suggests that the principle 
of fiscal sustainability also be considered for these levels of government. In particular, 
Article 123 of the preliminary draft states that: "1. The territory of the Republic is organized 

                                                           
5Specific proposals on this matter were raised by the Ministerial Advisory Committee to Improve the Transparency, Quality 
and Impact of Public Expenditure, in its report published in January 2021. 
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into regions, provinces, communes, and special territories. This organization shall have as 
its objective the harmonious integration and sustainable development of the country, and 
shall observe the principles of territorial solidarity and equity, territorial relevance, 
preferential location, coordination and associativity, fiscal responsibility and prohibition of 
guardianship." 

In addition to the above, the CFA makes suggestions on specific issues to strengthen the 
application of the principles of fiscal responsibility and sustainability in subnational 
governments: 

- If progress is made in authorizing the indebtedness of sub-national governments, 
it is necessary to establish in the Constitution a basic framework to ensure that 
such indebtedness is kept at levels that do not jeopardize subnational or aggregate 
fiscal sustainability. Article 130,paragraph 2,provides that regional governments 
will have financial autonomy, just as municipalities have today. In particular, it states 
that: "the regional government is a legal entity under public law with its own assets, 
whose purpose is the economic, social and cultural development of the region, and 
has administrative and financial autonomy for the exercise of its powers". In 
addition, Article 133, paragraph 3,provides that "the regional council shall approve 
the budget bill of the respective region, in accordance with the resources allocated 
to it in the Budget Law, its own resources and those coming from other sources of 
income in accordance with the Constitution."For its part, article 145 establishes that 
both regional governments and municipalities may incur debt, stating that: "regional 
and local governments may contract loans in accordance with the requirements and 
limits set forth in the Constitution and the law. Resources obtained in this way must 
be allocated to finance specific projects and in no case may they be allocated to 
finance current expenses." In this respect, the current Constitution contemplates the 
possibility of indebtedness of municipalities, but not of regional governments. 

In the Council's opinion, indebtedness of subnational governments generates 
challenges for the country's aggregate fiscal sustainability, which is why a framework 
must be established to ensure that such indebtedness is kept at prudent levels. 
Although the preliminary draft states that a law will define these limits, in the CFA's 
opinion it is pertinent that the Constitution should at least state that: (i) 
indebtedness of subnational governments must be authorized in each case explicitly 
by the Ministry of Finance; (ii) resources raised in this way must be used exclusively 
to finance investments in projects with positive social profitability verified by a third 
party; (iii) a law will establish a maximum limit of indebtedness for each subnational 
government as a proportion of its own revenues; (iv) there will be no central 
government bailouts; (v) a law will determine the consequences for subnational 
governments that engage in fiscally irresponsible behavior; (vi) a law will establish 
basic standards for financial reporting and accountability of subnational 
governments; and (vii) a law will determine a body in charge of monitoring fiscal 
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sustainability of subnational governments. Finally, in the opinion of the Council, the 
law that regulates the indebtedness of subnational governments should have a 
qualified quorum. 

- Progressive annual targets for subnational spending should only apply to a type of 
spending of a decentralized nature. Article 142 of the preliminary draft states that: 
"the Budget Law shall progressively encourage a significant part of public 
expenditure to be executed through regional and local governments, in accordance 
with the responsibilities that each level of government must assume for the proper 
fulfillment of its responsibilities, setting annual targets for their effective 
compliance." In the Council's opinion, there are expenditures that by their nature 
cannot be decentralized, such as, for example, pension expenditures, which 
represent a very relevant percentage of total public expenditures. In this sense, the 
progressiveness proposed in this article on the proportion of spending to be 
executed by subnational governments has a limit and could not be always 
increasing. Therefore, the CFA proposes to redefine the type of spending on which 
these targets will be applied. 

4. Control of public expenditure pressures originated by courts of justice 

As highlighted in Section II, in the Council's opinion, the preliminary draft Constitution is 
consistent between who is responsible for public finances –the Executive Branch through 
the President of the Republic– and the tools it is given to manage them. In this regard, a 
fundamental tool is that other branches of government cannot generate spending on 
their own. Consistently with this, the preliminary draft explicitly states that the Congress 
has no spending initiative. In this regard, it is also relevant that the Judiciary cannot 
generate expenditure pressures either, which the preliminary draft addresses, although, 
in the opinion of the CFA, it can be further strengthened. 

In order to analyze this aspect, we must begin by reviewing the role assigned to the courts 
of justice in the fulfillment of social rights. 

In particular, Article 24 states that: "The State shall take appropriate measures to realize the 
rights to health, housing, water and sanitation, social security, and education, taking into 
account: (a) progressive development to achieve full effectiveness of these rights; (b) 
assurance of an adequate level of protection for each right; (c) non-discrimination or 
arbitrary differentiation; (d) removal of obstacles to ensure effective conditions of equality; 
(e) use of the maximum available resources, with fiscal responsibility; (f) satisfaction 
through state and private institutions, as appropriate." 

For its part, Article 25 states that: "The appropriate measures for the realization of the rights 
indicated in the preceding article shall be determined by law and the rules based thereon. In 
the application and interpretation of the provisions of this article, the courts may not define 
or design public policies that realize the rights individualized in the preceding article." 
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Therefore, the preliminary draft explicitly limits that the courts may not define or design 
public policies, which, in turn, restricts them from generating public expenditure pressures. 

Notwithstanding the foregoing, the preliminary draft establishes that individuals may resort 
to courts when they consider that they are unable to exercise their rights. But the limitation 
of Article 25 circumscribes court rulings to the individual cases they hear. 

Thus, Article 26 provides that: 

“1. Anyone who by reason of illegal or arbitrary acts or omissions suffers deprivation, 
disturbance or threat in the legitimate exercise of the rights and guarantees 
established in Article 16 of this Constitution, excluding the rights set forth in the 
following subparagraph, may bring an action by himself/herself or by anyone on 
his/her behalf, to the respective Court of Appeals, which shall immediately take any 
measures it deems necessary to reestablish the rule of law. In the case of the right to 
live in a healthy, sustainable and pollution-free environment, this action shall apply 
when the individual is affected by an illegal act or omission attributable to a specific 
authority or person. 

2. In the case of social benefits linked to the exercise of the rights to health, housing, 
water and sanitation, social security, and education established in Article 16 of this 
Constitution, whoever, due to illegal acts or omissions, suffers deprivation, 
disturbance or threat in the legitimate exercise of legal benefits or discrimination in 
the access to the same, may bring an action, either by himself/herself or by anyone 
on his/her behalf, before the respective Court of Appeals, which shall immediately 
adopt any measures it deems necessary to reestablish the rule of law. 

3. A law shall regulate the procedure for these actions, the processing of which shall 
be brief and concentrated, and shall be given preference for hearing and ruling. 

4. The court, before hearing the action, may adopt any urgent provisional measure. 

5. Without prejudice to the provisions of the preceding paragraph, in the event that 
the Court dismisses the action on the grounds that the matter is well known or does 
not have a precautionary nature, it shall indicate the procedure that corresponds by 
law and that allows the resolution of the matter. 

6. The decision may be appealed before the Supreme Court, which shall hear and 
resolve the appeal, being able to decide on well-founded basisto group appeals of 
the same nature". 

Complementarily, Article 114 establishes that: 

“1. Any person whose rights or interests are injured by a State Administration body 
may file a judicial claim. 

2. The nullity of administrative acts contrary to law may be claimed in the manner 
and under the conditions established by law. Without prejudice to the exceptions 
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provided by law, the filing of the action shall not suspend the execution of the 
challenged act except by order of the competent court. 

3. Any person who has suffered damages as a consequence of the lack of service of 
bodies of the State Administration, its agencies, including regional governments and 
municipalities, shall have the right to be indemnified, without prejudice to the 
responsibilities that may affect the officer who caused the damage. The law may 
establish, in well-founded cases, other grounds for imputation other than the lack of 
service". 

Therefore, in the Council's opinion, the preliminary draft adequately considers that courts 
of justice should not define or design public policies, nor should they generate public 
expenditure pressures for that purpose. However, the CFA suggests some clarifications to 
the preliminary draft to strengthen this approach. In particular: 

- Establish a complaint instance before which the Executive Branch may appeal if it 
considers that a court ruling defines or designs public policies and generates public 
expenditure pressures. In the Council's opinion, this is necessary to ensure that the 
purpose of not generating fiscal spending pressures by powers other than the 
Executive is fulfilled. In particular, the Constitution could mandate that a law 
establish this instance and its procedures, including that the discussion be based on 
fiscal impact reports, similar to those indicated in Article 79, paragraph 1, for bills. 

- Narrow down the meaning of the phrase "maximum available resources" in Article 
24 of the preliminary draft: although reference is made to fiscal responsibility, the 
phrase stating that the State shall use the maximum available resources to realize 
the rights to health, housing, water and sanitation, social security, and education, 
should explicitly take into consideration that the State must also allocate resources 
to other purposes, and that sometimes it must allocate resources to net savings (as 
in fact must occur in compliance with the structural balance fiscal rule in force since 
2001, in the expansionary phases of the economic cycle).    

- Mandate that a law specify the operation of the right to compensation for lack of 
State service established in Article 114: said article provides that any person who 
has suffered damages as a result of the lack of service byany State Administration 
bodies, whether national or subnational shall have the right to be compensated. In 
this regard, in the opinion of the Council, this rule requires to resolve its operation 
in a law dealing with aspects such as before which organ can be claimed, who will 
set the amount of compensation, and what type of damage will be compensable. 
These are relevant elements for the State to make informed estimates on the 
contingent liabilities that may arise from this concept, which is a proper practice of 
responsible fiscal management. 

5. Fiscal rules 
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As previously mentioned in this note, the principles of fiscal sustainability and 
responsibility need to be made operational through an institutional framework and rules–
of constitutional and legal rank– that ensure their compliance. One way to do so is the 
establishment of fiscal rules. Chile has an outstanding experience in this regard. Since 2022, 
Chile has had a dual fiscal rule (established by Decree No. 755 of the Ministry of Finance), 
which combines a structural balance and a prudent level of debt. 

The structural balance –in force since 2001, and with a legal framework since 2006 with Law 
No. 20,128 on fiscal responsibility– focuses on the short and medium term, seeking to 
isolate economic cycles and fluctuations in the price of copper that affect fiscal revenues. 
This makes it possible to determine public expenditure compatible with the annual 
structural balance target, facilitating the generation of savings in good times and their use 
in bad times, which contributes to stability and reduces uncertainty regarding fiscal policy. 

For its part, the prudent debt level establishes a ceiling for the accumulation of gross public 
debt, guaranteeing the sustainability of public finances in the long term. This level has been 
set by the Ministry of Finance at 45% of GDP. By keeping the debt below this level, the aim 
is to prevent restrictions on access to financing, abrupt fiscal adjustments, and 
macroeconomic instabilities. 

The preliminary draft of the Constitution mandates the establishment of indicators and 
targets related to different dimensions of public policies, but does not explicitly mention 
the fiscal sustainability dimension. In particular, Article 146 states: "1. The national, regional 
and communal government authorities are responsible for ensuring the proper use of public 
resources, respecting the principles of sufficiency, coordination, budgetary balance, 
territorial solidarity and equity, sustainability, and economic efficiency. The law shall 
regulate the mechanisms to enforce fiscal responsibility. 2. Likewise, said law shall 
contemplate efficiency indicators and targets of a public nature, associated to results and 
impacts of the annual budget execution on the improvement of the quality of life of those 
who live in the regions and communes." 

Therefore, in the opinion of the Council, it is advisable that, within the mandate of the 
aforementioned Article 146, it be explicitly included that the law should contemplate 
fiscal sustainability indicators and targets, both for the central government and for 
subnational governments. 

6. Information and technical support for public policies and finances 

The Council highlights that the preliminary draft establishes the obligation to have, at 
least, regulatory impact and fiscal expenditure reports for all bills, whether originating 
from a message from the Executive or a motion from the Legislature. In particular, Article 
79, paragraph 1, provides that: "the institutional law of the National Congress will determine 
the information that must be accompanied at the time of filing messages and motions, 
which, in any case, must include a regulatory impact report and a fiscal expenditure report, 
when appropriate." This obligation enshrines the current practice of Financial Reports 
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prepared by the Budget Office for each message of the Executive, but institutionalizes and 
expands it to parliamentary motions. It also institutionalizes regulatory impact reporting, 
which, while it has existed in recent years, has not been systematically applied. In the 
opinion of the CFA, it would be advisable to complement this obligation with the need to 
have consolidated fiscal impact reports –including anyamendments that the billmay have 
undergone during its processing– and evaluated ex post, some years after the 
implementation of a law. The latter, at least, for reforms with the greatest impact on 
spending and revenues. 

In addition, the preliminary draft Constitution creates the Parliamentary Office of Public 
Finance and Regulatory Impact. In particular, Article 67 states: "1. The work of the National 
Congress shall receive technical and independent support from the Library of the National 
Congress and the Parliamentary Office of Public Finances and Regulatory Impact, as services 
common to both branches. The Parliamentary Office of Public Finance and Regulatory 
Impact shall be responsible for analyzing the financial and regulatory impact of bills, as well 
as for analyzing the Budget Law and monitoring its execution and the results of its programs. 
In no case may the performance of this task imply the exercise of executive functions or 
affect the powers incumbent on the President of the Republic, or carry out oversight acts." 

In the opinion of the CFA, the Parliamentary Office of Public Finance and Regulatory 
Impact can be a contribution to a more and better informed analysis of the various 
legislative initiatives. In any case, the Council calls for avoiding duplication of functions with 
other bodies, such as the CFA itself and also the National Evaluation and Productivity 
Commission. Therefore, the Council recommends having a systemic view regarding the 
different public institutions that contribute to the generation of information and technical 
support for public policies and finances, considering that all of them can coexist with a 
proper identification of their functions and a strengthening to develop their work 
effectively. 

 

7. Fiscal responsibility of public companies 

Although the preliminary draft establishes the principle of fiscal responsibility for the State, 
and emphasizes it for both national and subnational governments, in the opinion of the 
CFA, it should also be made explicit for public companies. 

In this regard, Article 16, paragraph 31, of the preliminary draft establishes that: "(...) a law 
with a qualified quorum may authorize the State and its agencies to develop business 
activities or participate in them. These activities shall be subject to the common legislation 
applicable to individuals, without prejudice to the exceptions that, for justified reasons, may 
be established by such law." 

In addition, Article 76, letter (j) states that it is a matter of law: "those that establish the 
rules under which State companies and those in which the State has a stake may contract 
loans, which in no case may be made with the State, its agencies or companies." 
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Agreeing with these rules, the Council suggests supplementing them with an express 
mention that public companiesshall conduct themselves in accordance with the principle 
of fiscal responsibility –understood in a sense that encompasses sustainability, efficiency, 
probity, transparency and accountability–, and that a law shall determine the responsible 
bodies, as well as the monitoring and control procedures and mechanisms to be used to 
materialize this principle with respect to such institutions. 

 

III. Conclusions  

The CFA, through the publication of this note, hopes to continue contributing to the 
constitutional discussion, specifically by highlighting the importance of enshrining the 
principles of fiscal responsibility and sustainability in the Constitution. In the opinion of 
the CFA, these principles should guide the actions of the State at all its levels and 
institutions. 

In the Council's opinion, both principles are fundamental to finance social demands over 
time, as well as to improve social stability, allowing future generations not to face an 
excessive fiscal burden caused by an excess of debt incurred in the present.  

Based on the analysis of the preliminary draft Constitution prepared by the Expert 
Commission, the CFA notes that the principle of fiscal responsibility is duly present, in an 
adequate balance with the recognition of social rights, the provision of which implies 
fiscal expenditure. Nevertheless, the Council recommends that, together with fiscal 
responsibility, explicit mention should also be made of fiscal sustainability, in order to 
strengthen this balance and guarantee due provision in the long term. 

However, in the Council's opinion, the enshrinement of these principles in the Constitution 
does not guarantee responsible and sustainable management of public finances, so they 
need to be complemented with rules and institutions that ensure and encourage their 
application in practice. To this end, the Council makes specific suggestions on a series of 
fiscal topics in the terms analyzed in section II. In any case, the CFA recognizes that, even 
when these elements are incorporated at the constitutional level, they will need to be 
complemented by lower-ranking regulations. 

 


